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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9795. 


Albert A. Beasley, Receiver, Keystone Mutual Casualty 
Company, a corporation, Appellant, 

v. 

Max Fox and Phoenix Indemnity Company, a corporation, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


STATEMENT. 

This is an appeal by Appellant, as the duly appointed, 
qualified and acting Receiver in the District of Columbia 
of Keystone Mutual Casualty Company, a dissolved Penn¬ 
sylvania corporation, from the action of the District Court 
of the United States for the District of Columbia, in enter¬ 
ing judgment on August 15, 1947, against the said Key¬ 
stone Mutual Casualty Company (defendant there), and 
in favor of Appellees (plaintiffs there), in an action for 
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contribution under an indemnity insurance policy, without 
ruling on Appellant’s motion theretofore filed to abate such 
action, and also in denying Appellant’s motion on Novem¬ 
ber 13, 1947 to abate said action, and in refusing to vacate 
and set aside the judgment so entered. 

JURISDICTIONAL STATEMENT. 

Appellees, as plaintiffs below, filed their complaint (J. A. 
2) in the District Court on September 13, 1945, claiming 
damages in the minimum amount of $3,750, and thereby in¬ 
voked the general original jurisdiction of the Court (Section 
11-301, et seq, 1940 D. C. Code). Prior to the determina¬ 
tion of the action, the said Keystone Mutual Casualty 
Company was dissolved, (J. A. 14); and an action was filed 
in the District Court under the authority of Section 11-306, 
1940 D. C. Code, for the appointment of a Receiver. Ap¬ 
pellant was duly appointed such Receiver on July 11, 1947 
(J. A. 18). 

Appellant then filed a motion to abate the action (J. A. 6); 
and the District Court, without ruling thereon, entered a 
final judgment against the dissolved corporation on August 
15, 1947 (J. A. 10). On November 13, 1947, the District 
Court entered an order (thereafter amended on December 
22, 1947) denying Appellant’s motion to abate the action 
and to vacate and set aside said judgment (J. A. 11). Ap¬ 
pellant thereupon filed and served his notice of- appeal 
on February 6, 1948. In taking this appeal, Appellant in¬ 
vokes the jurisdiction of this Court to review and reverse 
the judgment of the District Court (Section 17-101, 1940 
D. C. Code, Rule 73, Federal Rules of Civil Procedure). 

STATEMENT OF CASE. 

On September 13, 1945, Appellees (plaintiffs below) 
filed a complaint against the Keystone Mutual Casualty 
Company, a Pennsylvania corporation and alleged as 
follows: 
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That on October 7, 1944, a truck owned by Appellee Fox 
and operated by one Henderson, his employee, was negli¬ 
gently and recklessly driven against and injured one Scho- 
yen; and that the said Schoyen instituted an action in the 
District Court, being Civil Action 26588, against the said 
Appellee Fox and Henderson for damages resulting from 
said injuries; that Appellee Fox carried an indemnity in¬ 
surance policy with Appellee Phoenix Indemnity Company, 
whereby said company indemnified Appellee Fox in the 
sum of $5,000 for damages as a result of such injuries to 
any one person in connection with the operation of an 
automobile; that the said Henderson carried an indemnity 
insurance policy with the said Keystone Mutual Casualty 
Company, whereby the said company indemnified the said 
Henderson in the amount of $5,000 for damages as a result 
of such injuries to any one person in connection with the 
operation of an automobile; that said policy insured the 
said Henderson, individually, and was written to enable him 
to comply with the Financial Responsibility Act, inasmuch 
as there had previously been a judgment obtained against 
him arising out of an automobile collision which was not 
satisfied; and that it was the primary liability of the said 
Keystone Mutual Casualty Company to defend said action 
and to pay any judgment or settlement to the extent of the 
face amount of its policy, namely, $5,000. 

That plaintiff notified said Keystone Mutual Casualty 
Company of its liability under said policy and requested it 
to defend said action, but said Keystone Mutual Casualty 
Company refused to defend the said Henderson, stating 
that its policy did not provide primary coverage and that it 
was not interested in the action so brought by the said 
Schoyen until the full amount of the insurance provided by 
Appellee Phoenix Indemnity Company for their assured, 
Appellee Fox, had been exhausted; that Appellee Phoenix 
Indemnity Company, undertook to defend actively the said 
action; that said action was settled for the sum of $7,500; 
that in connection there with Appellee Phoenix Indemnity 
Company paid the sum of $4,000 and Appellee Fox the 
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balance of $3,500; that Appellees are entitled to judgment 
against the said Keystone Mutual Casualty Company in the 
sum of $5,000, being the maximum amount provided for in 
its said policy of insurance; or in the alternative, Appellees 
are entitled to judgment against said Keystone Mutual 
Casualty Company in the sum of $3,750, being one-half 
of the aforesaid settlement effected (J. A. 2). 

The said Keystone Mutual Casualty Company filed its 
answer to the complaint in which it generally denied any 
liability in the premises (J. A. 5). The case came on for 
trial in the District Court and the trial was concluded on 
June 19, 1947, and the Trial Court took the case under ad¬ 
visement, granting leave to counsel for Appellees to file a 
brief by July 3, 1947 (J. A. 5). 

However, prior to the decision in the case, an order and 
final decree was entered on June 26, 1947 in the Court of 
Common Pleas of Dauphin County, Commonwealth of 
Pennsylvania, in the case of Commonwealth of Pennsyl¬ 
vania, Ex Rel. T. McKeen Chidsey, Attorney General v. 
Keystone Mutual Casualty Company, Commonwealth Doc¬ 
ket No. 129, under authority of the General Assembly of the 
Commonwealth of Pennsylvania, approved May 17,1921, P. 
L. 789, Art. V, Section 502 and 506, wherein the Court 
found that the said Keystone Mutual Casualty Company 
was insolvent and in such condition that its further trans¬ 
action of business would be hazardous to its policy-holders 
or its creditors or to the public, and the said Court ad¬ 
judged and decreed that the said Keystone Mutual Casualty 
Company be dissolved. Its charter vacated and its cor¬ 
porate existence ended and its business and affairs liqui¬ 
dated under the direction of the Insurance Commission of 
the Commonwealth of Pennsylvania; and that said order 
and final decree was to take effect upon its entry in the 
office of the Prothonotary of said Court. The aforesaid 
order and final decree was so entered on June 26, 1947, so 
that the said Keystone Mutual Casualty Company was 
legally dissolved on June 26, 1947 (J. A. 14). 
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Thereafter, on June 30, 1947, counsel for Appellees filed 
their memorandum brief with the Trial Court (J. A. 7). 

On July 11, 1947, James F. Malone, Jr., Insurance Com¬ 
missioner of the Commonwealth of Pennsylvania, as such 
Statutory Liquidator of the said Keystone Mutual Casualty 
Company, filed a complaint in the District Court under the 
authority of Section 11-306, 1940 D. C. Code, for the ap¬ 
pointment of a Receiver, being Civil Action No. 2839-47, and 
on the same date, Appellant was duly appointed Receiver 
in the District of Columbia of the said Keystone Mutual 
Casualty Company, and duly qualified as such Receiver 
on July 14,1947 (J. A. 18). 

Thereupon, Appellant, as such Receiver, filed a motion to 
abate this action on the ground that the said Keystone 
Mutual Casualty Company had been legally dissolved under 
the applicable laws of the Commonwealth of Pennsylvania, 
and served a copy thereof on counsel representing Appel¬ 
lees (J. A. 6, 7). 

Notwithstanding the pendency of Appellant’s said mo¬ 
tion to abate this action on the ground that the said Key¬ 
stone Mutual Casualty Company had been legally dissolved, 
the District Court, on August 15,1947, made its findings of 
fact and conclusions of law and entered a final judgment 
in favor of Appellees against said Keystone Mutual Cas¬ 
ualty Company in the amount of $5,000 (J. A. 8,10). 

In its findings of fact the District Court found among 
other things that the said Keystone Mutual Casualty Com¬ 
pany “is a corporation engaged in the business of indem¬ 
nity insurance in the District of Columbia” (J. A. 8). 

Neither Appellant nor his counsel was notified by the 
Clerk of the Court that the findings of fact and conclusions 
of law had been so entered (J. A. 12). 

Appellees did not file their memorandum of points and 
authorities in opposition to Appellant’s motion to abate this 
action until October 30, 1947; and the motion was con¬ 
tinued on various occasions and was not actually heard by 
the District Court until November 5, 1947. At the argu¬ 
ment of said motion on that day, counsel for Appellant 
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announced to the Court that he was not aware of the fact 
until he had inspected the file in the case that morning that 
the Court, notwithstanding the filing of Appellant’s mo¬ 
tion to abate this action, had actually signed findings of 
fact and conclusions of law in the case and entered a final 
judgment against the said Keystone Mutual Casualty Com¬ 
pany in the amount of $5,000. Counsel for Appellant, there¬ 
fore, asked for and was granted leave of Court to move 
orally to vacate and set aside the judgment so entered. 

The District Court denied both of said motions; and 
on November 13, 1947 (erroneously referred to in the 
record in some instances as November 6,1947), the District 
Court entered an order referring to both of said motions, 
but only denying the motion to abate. Thereafter, on De¬ 
cember 22, 1947, an amended order was entered by the 
District Court denying both of said motions (J. A. 11-13). 
Appellant then filed a petition for instructions in the afore¬ 
said receivership case in the District Court; and on Decem¬ 
ber 22, 1947, the District Court entered an order authoriz¬ 
ing Appellant to take and prosecute this appeal (J. A. 19). 
Appellant filed a notice of appeal on February 6, 1948. 

STATUTES AND RULES INVOLVED. 

Act of the General Assembly of the Commonwealth of 
Pennsylvania, approved May 17, 1921, P. L. 7-89, Art. V, 
Sections 502 and 506, as follows: 

“Section 502. Applications to Court to Take Over 
Business of Companies, Et Cetera, for Protection of 
Policyholders, Creditors, Et Cetera.—Whenever any 
domestic insurance company * * * which are subject 
to examination by the Insurance Commissioner, or 
which are doing, or attempting to do, or representing 
that they are doing, the business of insurance in this 
Commonwealth * * *—(a) is insolvent; ***.*♦• the 
Insurance Commissioner shall communicate the facts to 
the Attorney General, who shall, after hearing, apply 
to the court of common pleas of Dauphin County * * * 
for an order directing such company, * * * to show 
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cause why its business should not be closed, and the 
Insurance Commissioner should not take possession of 
its property and conduct its business, and for such 
other relief as the nature of the case and the interests 
of its policyholders, creditors, stockholders, or the 
public may require. ” 

“Section 506. Orders for Liquidation of Affairs of 
Companies, Et. Cetera; Insurance Commissioner To 
Act as Receiver,—If, on a like application and order 
to show cause, and after a full hearing, the court shall 
order the liquidation of the business of such company, 
association, exchange, society, or order, such liquida¬ 
tion shall be made by and under the direction of the 
Insurance Commissioner, who shall be vested by opera¬ 
tion of law with title to all the property, contracts, and 
rights of action of such company, association, exchange, 
society, or order as of the date of the order so directing 
him to liquidate. The filing or recording of such 
order in any record office of the State shall impart the 
same notice that a deed, bill of sale, or other evidence 
of title, duly filed or recorded by such company, 
association, exchange, society, or order would have 
imparted. * * * *” 

Sections 2852-1111 of Title 2 of the Corporation Laws of 
Pennsylvania, as follows: 

“The dissolution of a business corporation, either 
by the issuance of a certificate of dissolution by the 
Department of State, or by the decree of a Court of 
Common Pleas, when it has not liquidated the assets 
and the property of the corporation, or by supression 
of its period of duration, or by the sale of all of its fran¬ 
chises, property and assets to another business corpora¬ 
tion, shall not take away or impair any remedy given 
against such corporation, its directors or shareholders, 
or any liability incurred prior to such dissolution, if 
suit therein is brought and service of process had 
within two (2) years after the date of such dissolution. 
Such suit may be prosecuted against the defendant by 
the corporation in its corporate name.” 

Sections 2852-40, Title 15 of the Corporation Laws of 
the Commonwealth of Pennsylvania, as follows: 
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“This act does not relate to, does not affect, and does 
not apply to: 

• ••*****• 

3. Any corporation which, by the laws of this Common¬ 
wealth is subject to the supervision of the Depart¬ 
ment of Banking, Insurance Department, the Penn¬ 
sylvania Utility Commission, or the Water or Power 
Resources Board. (1933 May 5, P. L. 364, Art. I, 
Sec. 4: 1937, July 2, P. L. 2828, Sec. 1).” 

Rule 17(b) of the Federal Rules of Civil Procedure, as 
Amended, provides as follows: 

“The capacity of an individual, other than one act¬ 
ing in a representative capacity, to sue or be sued shall 
be determined by the law of his domicile. The capacity 
of a corporation to sue or be sued shall be determined 
by the law under which it was organized. * * 

STATEMENT OF POINTS. 

1. The Court was without jurisdiction to enter judgment 
on August 15, 1947, against the said Keystone Mutual Cas¬ 
ualty Company which had theretofore been legally dis¬ 
solved on June 26, 1947. 

2. The Court erred in entering judgment against the said 
Keystone Mutual Casualty Company without ruling on 
Appellant’s motion theretofore filed to abate the action. 

3. The Court erred in denying Appellant’s motion to 
abate this action since during the pendency thereof, the said 
Keystone Mutual Casualty Company was legally dissolved 
under the applicable laws of the Commonwealth of 
Pennsylvania. 

4. The Court erred in refusing to vacate and set aside its 
judgment entered on August 15,1947, against the said Key¬ 
stone Mutual Casualty Company, which had theretofore 
been legally dissolved on June 26,1947. 
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SUMMARY OF ARGUMENT. 

L 

The Action in the District Court Was Abated upon the 
Dissolution of the Corporation; and the Judgment 
Entered on August 15,1947, is Invalid. 

While this action had been tried in the District Court, 
nevertheless, it was being held under advisement and had 
not been determined when the said Keystone Mutual Cas¬ 
ualty Company was legally dissolved on June 26, 1947. 
Appellant was thereafter duly appointed Receiver in the 
District of Columbia of said Keystone Mutual Casualty 
Company; and promptly filed a motion to abate this action 
on the sole ground that the said Keystone Mutual Casualty 
Company had been legally dissolved. The rule is well 
settled, both a common law and in the Federal courts that 
the dissolution of a corporation abates all litigation in which 
the corporation is appearing, either as plaintiff or defend¬ 
ant. The action, therefore, was abated on June 26,1947, and 
the District Court was without jurisdiction to enter a valid 
judgment against the dissolved corporation. Certain it is 
that the District Court could not enter a judgment without 
ruling on Appellant’s motion to abate the action. 

n. 

Under the Federal Rules of Civil Procedure, the Capacity 
of a:Corporation to be Sued is Determined by the Laws 
of the Commonwealth of Pennsylvania; and Such Laws 
Do not Prolong the Life of a Dissolved Corporation 
Even for Litigation Purposes. 

Rule 17(b) of the Federal Rules of Civil Procedure pro¬ 
vides that the capacity of a corporation to sue or be sued 
shall be determined by the law under which it was organ¬ 
ized. It is without dispute that the said Keystone Mutual 
Casualty Company was organized and dissolved under the 
laws of the Commonwealth of Pennsylvania. The dissolu¬ 
tion of the said Keystone Mutual Casualty Company was 
effective on and after June 26,1947. Under the laws of the 
Commonwealth of Pennsylvania there is no statutory au- 
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thority for the prolongation of the life of a corporation even 
for litigation purposes. Hence, this action was abated by 
the dissolution of the corporation. 

ARGUMENT. 

Z 

The Action in the District Court was Abated Upon the Dis¬ 
solution of the Corporation; and the Judgment Entered 
on August 15, 1947, is Invalid. 

During the pendency of this action in the District Court, 
the corporate defendant, a Pennsylvania corporation, was 
legally dissolved on June 26, 1947. Appellant, as Receiver 
of the dissolved corporation, moved to abate the action. 
However, the District Court, without ruling on the motion, 
proceeded to enter a final judgment against the dissolved 
corporation. This the District Court could not lawfully do 
since the dissolution of the corporation abated the action 
and the judgment is null and void. 

In Oklahoma Natural Gas Co. v. State of Oklahoma, 273 
U.S. 257, 71 L. ed. 634, 635, 636, motions were filed for the 
substitution of a new party appellant in the case. The 
motion showed that Oklahoma Natural Gas Co. was a cor¬ 
poration but was legally dissolved as a corporation during 
the appeal which had been taken. In denying the motion to 
substitute as appellant a new corporation which had 
taken over the assets and liabilities, the Court said in part 
as follows: 

“There is no specific provision in our rules for the 
substitution as a party litigant of a successor to a dis¬ 
solved corporation. It is well settled that at common 
law and in the Federal jurisdiction a corporation which 
has been dissolved is as if it did not exist, and the result 
of the dissolution cannot be distinguished from the 
death of a natural person in its effect. Mumma v. Po¬ 
tomac Co. 8 Pet. 281, 8 L. ed. 845; First Nat. Bank v. 
Colby, 21 Wall. 609, 22 L. ed. 687; Pendleton v. Russell, 
144 U.S. 640, 36 L. ed. 574, 12 Sup. Ct. Rep. 743; Bank 
of United States v. McLaughlin, 2 Branch, C.C. 20, 
Fed. Cas. No. 928; Greely v. Smith, 3 Story, 657 Fed. 
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Cas. No. 5,748; Walters v. Western XJ.A.R. Co. (C.C.) 
69 Fed. 679; Marion Phosphate Co. v. Perry, 33 L.R.A. 
252, 20 C.C.A. 490,41 U. S. App. 14 74 Fed. 425; Frank¬ 
fort v. Deposit Bank (C.C.) 120 Fed. 165; United 
States v. Spokane Mill Co. (D. C.) 206 Fed. 999. See 
also Edison Electric Light Co. v. Westinghouse (C. C.) 
34 Fed. 232, and Edison Electric Co. v. United States 
Electric Lighting Co. 3 C.C.A. 83, 11 U.S. App. 1, 52 
Fed. 300. It follows, therefore, that as the death of the 
natural person abates all pending litigation to which 
such a person is a party, dissolution of a corporation at 
common law abates all litigation in which the corpora¬ 
tion is appearing either as plaintiff or defendant. To 
allow actions to continue would be to continue the ex¬ 
istence of the corporation pro hac vice. But corpora¬ 
tions exist for specific purposes, and only by legislative 
act, so that if the life of the corporation is to continue 
even only for litigating purposes, it is necessary that 
there should be some statutory authority for the 
prolongation. The matter is (260) really not pro¬ 
cedural or controlled by the rules of the court in which 
the litigation pends. It concerns the fundamental law 
of the corporation enacted by the state which brought 
the corporation into being.” (Italics supplied.) 

In Pendleton v. Russell, 144 U. S. 640, 36 L. ed. 574, 576, 
the claimant sought to prove in a New York Receivership 
of a dissolved corporation, a judgment obtained in Tennes¬ 
see after the dissolution. The proof was disallowed and 
the Court held that dissolution operates like death as an 
abatement of the action. The Court said in part: 

“The only question presented for our determination 
is whether the judgment of the Circuit Court of the 
United States for the Western District of Tennessee, 
rendered on the 25th of January, 1886, was valid as a 
claim against the estate of the dissolved insurance cor¬ 
poration in the hands of its receiver, to be allowed in 
the distribution of its assets. The Court of Appeals in 
affirming the order of the Supreme Court of New York 
at special term, disallowing the claim, held that the 
judgment was invalid, and placed its decision on the 
ground that the United States Circuit Court had not. 
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at the time, jurisdiction of the defendant. The error 
alleged is that the Court, in this ruling, failed to give 
that faith and credit to the judgment of the Circuit 
Court of the United States to which it was entitled. It 
is well settled that the judgments and decrees of a Cir¬ 
cuit Court of the United States are to be accorded in 
the state courts the same effect as would be accorded to 
the judgments and decrees of a state tribunal of equal 
authority. It is within the jurisdiction of this court to 
consider and determine that question, that is, whether 
such effect was given in any particular case, whenever 
properly presented. But in determining that question 
this court must, in the first instance, consider w’hether 
the federal court had jurisdiction to render the judg¬ 
ment or decree, to which, it is contended, due effect was 
not given, for as a matter of course, the jurisdiction of 
every court is open to inquiry when its judgment and 
decrees are produced in the court of a state, and it is 
there sought to give them effect. 

Looking at the judgment of the Circuit Court of the 
United States, we are satisfied that the ruling of the 
Court of Appeals was correct. The judgment purports 
to he against the insurance company, hut that company 
at the time, had no legal existence. It had been dis¬ 
solved and its franchise, rights, and privileges declared 
forfeited hy a decree of the Supreme Court of Netv 
York, in a proceeding brought by the attorney general 
of the State, in the name of the people, and a receiver 
appointed of the effects of the corporation. The judg¬ 
ment was, therefore, no more valid against a non-exist¬ 
ing corporation than it would have been if rendered for 
a like amount against a dead man” (Italics supplied.) 

In Chicago Title and Trust Company v. Forty-One 
Thirty-Six W. Corp., 302 U. S. 120, 82 L. ed. 147, 150, 
the Court said: 

“The decisions of this Court are all to the effect that 
a private corporation in this country can exist only 
*(125) under *the express law of the state or sovereign¬ 
ty by which it was created. Its dissolution puts an end 
to its existence, the result of which may he likened to 
the death of a natural person. There must he some sta¬ 
tutory authority for the prolongation of its life, even 
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for litigation purposes. Oklahoma Natural Gas Co. v. 
Oklahoma, 273 U. S. 257, 71 L. ed. 634, 47 S. Ct. 391; 
First Nat. Bank v. Colby, 21 Wall. 609, 615, 22 L. ed. 
687, 689; Oregon R. & Nav. Co. v. Oregonian R. Co. 130 
U. S. 1, 20, 32 L. ed. 837, 839, 9 S. Ct. 409. See, also, 
Greeley v. Smith (C. C.) 3 Story, 657, Fed. Cas. No., 
5,748; Frankfort v. Deposit Bank (C. C.) 120 F. 165, 
166 et seq.; Dundee Mortg. & T. Invest. Co. v. Hughes 
(C. C. A. 3d) 77 F. 855.” 

In Morris v. Jones, decided by the Supreme Court of the 
United States on January 20, 1947, Vol. 91—No. 6, L. ed. 
advance opinions, P. 399, the Court re-affirms the rule there¬ 
tofore announced in Pendleton v. Russell, supra, by infer¬ 
ence at least, in a case involving proof of a judgment ob¬ 
tained in Missouri against an unincorporated association in 
the State of Illinois where the unincorporated association 
affairs were being administered by a statutory liquidator 
following insolvency. The Court said in part as follows: 

“Moreover, we do not have here a situation like that 
involved in Pendleton v. Russell, 144 U. S. 640, 36 L. ed. 
574,12 S. Ct. 743, where it was sought to prove in a New 
York receivership of a dissolved corporation a judg¬ 
ment obtained in Tennessee after dissolution. The 
proof was disallowed, dissolution having operated, like 
death, as an abatement of the suit. No such infirmity 
appears to be present in the Missouri Judgment; and 
the Illinois Supreme Court did not hold that the ap¬ 
pointment of a Liquidator for Chicago Lloyds operated 
as an abatement of the suit. * * * And the Missouri 
judgment may not be defeated by virtue of the fact that 
under other circumstances petitioner might not have 
been able to obtain it in Missouri or to have received 
any benefit for it there, as, for example, if a liquidator 
had been appointed for the debtor in Missouri prior to 
judgment. * * V’ 

In Moss v. Kansas City Life Ins. Co., 96 F. (2d) 108,114, 
(C. C. A. 8), the Court said: 

“When a corporation is dissolved, it is, absent statu¬ 
tory exceptions, for all purposes dead as a legal entity 
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or personality. Chicago Title & Trust Co. v. Forty- 
One Thirty-Six Wilcox Bldg. Corporation, 302 U. S. 
120,123-125, 58 S. Ct. 125, 82 L. ed. —; Oklahoma Nat¬ 
ural Gas Co. v. Oklahoma, 273 U. S. 257, 259, 47 S. Ct. 
391, 392, 71 L. ed. 634; Pendleton v. Russell, 144 U. S. 
640, 644, 12 S. Ct. 743, 36 L. ed. 574; First National 
Bank v. Colby, 21 Wall. 609, 615, 22 L. ed. 687; Mumma 
v. Potomac Co., 8 Pet. 281, 286, 8 L. ed. 945.” 

In Marion Phosphate Co. v. Perry, 74 Fed. 425, the Cir¬ 
cuit Court of Appeals for the Fifth Circuit held that stat¬ 
utes which provide that corporations shall continue to 
exist for a certain time after the time fixed for dissolu¬ 
tion, for the purpose of prosecuting and defending suits, 
and that no body or persons acting as a corporation shall 
set up the want of a legal organization as a defense to 
a suit against them as a corporation, do not control or 
affect foreign corporations merely doing business in the 
State; and a suit against such a corporation abates upon 
its dissolution, so that, if a jicdgtnent be thereafter en¬ 
tered against it, the same is void. 

Appellee, a citizen of Florida, brought a bill in the chan¬ 
cery court of that State against the Marion Phosphate 
Co., a Georgia corporation, and therein alleged that she 
had obtained a judgment against the Catham Investment 
Company, a Georgia corporation; that the Chatham In¬ 
vestment Company was the owner of certain land in Flor¬ 
ida; that before the aforesaid judgment was obtained, the 
Chatham Investment Company was dissolved, and surren¬ 
dered its charter; that the defendant company was only 
a reorganization of the said Chathem Investment Com¬ 
pany; and complainant asserted that she had an equitable 
lien on said land situate in Florida for the satisfaction of 
said judgment. 

The case was removed to the circuit court for the State 
of Florida on the grounds of diverse citizenship. 

The court said in part, page 427: 

“The vital question in the case is whether the judg¬ 
ment at law rendered against the Chatham Invest¬ 
ment Company, a corporation which at the time was 
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legally dissolved, and which judgment is the base of 
this suit, is a valid judgment. We think this ques¬ 
tion is sufficiently presented by the demurrer to the 
bill. That a dissolution of a corporation abates all 
suits against it is familiar law of the text-books. Mor. 
Priv. Corp. Sec. 1031, thus declares: 

‘The dissolution of a corporation, at common law, 
not only means that the company has lost its fran¬ 
chise, and can no longer act in a corporate capacity, 
but it implies that the corporation has wholly ceased 
to exist in legal contemplation, and will not be recog¬ 
nized as a corporate body for any purpose. It fol¬ 
lows that suits brought by or against a corporation 
are abated by its dissolution, and a judgment pur¬ 
porting to be rendered against a corporation which 
is not in existence is a nullity.’ 

“Any number of cases can be cited to support the 
text. In Bonaffe v. Fowler, 7 Paige, 576, it was held 
that a judgment recovered against a corporation after 
it has been dissolved is not even prima facie evidence 
of a debt due from the corporation at the time of its 
dissolution; and this decision is amply supported by 
adjudged cases. In Thornton v. Railway Co., 123 
Mass. 32, it is held that a court has no jurisdiction in 
equity over a bill by a creditor against a corporation 
to apply to the payment of a judgment property of 
the debtor in the hands of a third party, if the judg¬ 
ment was invalid at the time it was recovered, and 
the corporation had ceased to exist * * 

“The Chatham Investment Company, incorporated 
under the laws of the state of Georgia, when dissolved 
according to those laws, become a dissolved corpora¬ 
tion everywhere, —dead in Florida as well as Georgia. 
As the case presents itself to us, we are clearly of 
opinion that the demurrer to the bill of complaint 
should have been sustained * * 

In an annotated note treating with this subject, 47 A. L. 

R. 1386, it is stated: 

“A judgment rendered in favor of or against a de¬ 
funct corporation in an action commenced before its 
dissolution is void. (Citing among other cases, Rod¬ 
gers v. Adriatic F. Ins. Co. (1895) 148 N. Y. 34, 42 
N. E. 515—citing Sturges v. Vanderbilt (1878) 73 
N. Y. 384; Pendleton v. Russell (1897) 144 U. S. 
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44, 36 L. ed. 576, 12 Sup. Ct. Rep. 743; and Marion 
Phosphate Co. v. Perry (1896) 33 L. R. A. 252, 20 
C. C. A. 496, 41 U. S. App. 14, 74 Fed 425) ‘In a 
leading case, involving the forfeiture of a corporate 
charter by judicial decree, the law was thus stated: 
‘Its existence as a legal entity was thereupon ended; 
it was then a defunct institution, and judgment could 
not more be rendered against it in a suit previously 
commenced than judgment could be rendered against 
a dead man dying pendente lite. This is the rule with 
respect to all corporations whose chartered existence 
has come to an end, either by lapse of time or decree 
of forfeiture, unless by statute pending suits be al¬ 
lowed to proceed to judgment notivithstanding such 
dissolution / (Citing, First Nat. Bank v. Coiby, 21 
Wall. (U. S.) 609, 22 L. ed. 687.)” (Italics supplied.) 

Inasmuch as the corporation had been legally dissolved 
and its franchise, rights, and privileges decreed forfeited 
by an order and final decree of the Court of Common 
Pleas of Dauphin County, Commonwealth of Pennsylvania, 
during the pendency of this action, it becomes obvious 
that Appellees could not maintain such action against a 
non-existing corporation, and that the action was abated 
on June 26, 1947, the effective date of the dissolution de¬ 
cree. The judgment thereafter entered August 15, 1947, 
by the District Court is therefore invalid. 

Under the Federal Rules of Civil Procedure, the Capacity 
of a Corporation to be Sued is Determined by the Laws 
of the Commonwealth of Pennsylvania; and Such Laws 
do not Prolong the Life of a Dissolved Corporation Even 
for Litigation Purposes. 

Under Rule 17(b) of the Federal Rules of Civil Proce¬ 
dure, the capacity of a corporation to sue or be sued is 
determined by the laws under which it was organized. 
This provision of the law is merely a re-statement of the 
former practice, concerning private corporations in acting 
in a representative capacity. Cf. David Lupton’s Sons 
Co. v. Automobile Club of America , 225 U. S. 489, 56 L. ed. 
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1177, where the Supreme Court held that since a corpo¬ 
ration could sue in the state in which it was organized it 
could sue in the Federal Courts, and the state law of the 
forum could not prescribe the capacity of corporate suit¬ 
ors in the courts of the United States. 

Even before the adoption of Rule 17(b) the foregoing 
decisions demonstrate, that as a matter of substantive 
law, whether a dissolved corporation may be used, de¬ 
pends upon the law of the state of its incorporation. This 
is made abundantly clear in the case of U. S. v. Safeway 
Stores, Inc. (Texas) et al, 140 F. (2d), 834, 836, (C. C. A. 
10) where the Court said as follows: 

“It is well settled at common law and in the fed¬ 
eral courts that a corporation which has been dis¬ 
solved is as if it did not exist. The result of dissolu¬ 
tion cannot be distinguished from the death of a nat¬ 
ural person in its effect. As the death of a natural 
person abates all pending litigation to which he is a 
party, dissolution of a corporation at common law 
abates all litigation to which the corporation is a 
party, unless it is continued by the law of the state 
where it is dissolved for the purpose of prosecuting 
or defending civil suits or criminal actions. Thus the 
question as to whether a corporation is continued for 
the purpose of prosecuting or defending civil suits 
or criminal actions, depends upon the law of the state 
of its incorporation. Oklahoma Natural Gas Co. v. 
State of Oklahoma, 273 U. S. 257, 47 S. Ct. 391, L. Ed. 
634; Chicago Title & Trust Co. v. Forty-One Thirty- 
Six Wilcox Building Corporation, 302 U. S. 120, 58 
S. Ct. 125, 82 L. Ed. 147 * * V’ (Italics supplied.) 

Hence, in the absence of some saving statutory author¬ 
ity, an action cannot be maintained against a dissolved 
corporation. Since the said Keystone Mutual Casualty 
Company was both formed and dissolved under the laws 
of the Commonwealth of Pennsylvania, it was obligatory 
upon Appellees to establish that the Municipal Court ac¬ 
tion could be maintained. This they were not able to do. 
The said Keystone Mutual Casualty Company was dis- 
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solved under the authority of the General Assembly of the 
Commonwealth of Pennsylvania, approved May 15, 1921, 
P. L. 789, Art. V, Sections 502 and 506, supra. The rec¬ 
ord shows that the order and final decree of dissolution 
of the said Keystone Mutual Casualty Company was en¬ 
tered in the Prothonotary’s office on June 26, 1947. The 
life of the corporation ceased as of the date of the disso¬ 
lution decree; and there is no saving clause which enables 
a claimant to file an action against the dissolved corpo¬ 
ration. 

While it is true that Section 2852-1111 of Title 2 of 
the corporation laws of Pennsylvania provides, in effect, 
that an action may be prosecuted against a dissolved busi¬ 
ness corporation if brought within two years after the 
date of dissolution, nevertheless this act, by its very terms 
excludes insurance companies. Section 2852-40 provides 
that the action does not affect and does not apply to 
“any corporation w’hich, by the laws of this commonwealth, 
is subject to the supervision of the * * * insurance de¬ 
partment * * 

That this is the law in the Commonwealth of Pennsyl¬ 
vania clearly appears from the leading case of Common¬ 
wealth Ex Rel v. Union Casualty Insurance Company, 287 
Pa. 6. There, on facts very similar to the case involved 
in the receivership case here, there had been a finding of 
insolvency of an insurance company and the company 
vras dissolved and its corporate affairs were being di¬ 
rected under the direction of the Insurance Commissioner. 
In abating an action filed by a creditor against an insur¬ 
ance company, the Court said in part: 

“After the decree of dissolution of the company, 
appellants could not longer prosecute their suit: Zim¬ 
merman v. Pure Coal Co., 286 Pa. 108; Martyne v. 
American Union Fire Ins. Co. of Phila., 216 N. Y. 
183, 110 N. E. 502 (in which a Pennsylvania corpo¬ 
ration had been dissolved under the very act we are 
considering); Mott v. Pennsylvania R. R. Co., 30 
Pa. 9, 25; 14 A. C. J. 1200; 5 Thompson on Corpora¬ 
tion (2d ed, 1910) Section 6562 . ?f 
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In National Surety Company of New York v. Cobb, 66 
F. (2d) 323, 325, (C. C. A. 5), the Court said as follows: 

“In U. S. Truck Co. v. Pa. Surety Co., 259 Mich. 
422, 243 N W. 311, 312, the Supreme Court of Michi¬ 
gan held that after the dissolution of an insurance 
company in Pennsylvania and the appointment of the 
superintendent of insurance as statutory liquidator 
an insurance suit could not be brought in personam 
against the dissolved corporation in Michigan by serv¬ 
ice on the commissioner. It was there said: ‘Dissolu¬ 
tion of a corporation is governed by the laws of the 
state of its charter. * * * Full faith and credit must 
be given the decree of the court of common pleas in 
the respects: (a) That defendant corporation was 
dissolved by the decree; * # V 
“The Supreme Court of Pennsylvania, in Burns v. 
Niagara Life Ins. Co., 279 Pa. 453, 124 A. 128, in pass¬ 
ing upon an effort to sue in Pennsylvania by serving 
the commissioner there, an insurance company which 
had been dissolved in New York, held that the suit 
would not lie. There the Court directly decided the 
question presented here. It held that where a decree 
of a New York court provided that the defendant cor¬ 
poration was dissolved and its charter forfeited and 
annulled, thereafter service on the insurance commis¬ 
sioner of Pennsylvania was invalid; the life of the 
corporation having ceased as of the date of the dis¬ 
solution decree.” 

Inasmuch as the capacity of a corporation to sue or to 
be sued is determined by the laws of the state of incor¬ 
poration, which in the instant case is Pennsylvania, and 
since the laws of that state do not prolong the life of a 
dissolved insurance company even for litigation purposes 
but expressly exclude such companies from a statutory 
provision allowing suits against other dissolved corpora¬ 
tions, the action against the Keystone Mutual Casualty 
Company was abated on June 26, 1947, the effective date 
of the dissolution order. 
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CONCLUSION. 

Here, the Pennsylvania corporation was legally dis¬ 
solved on June 26, 1947, under the applicable laws of the 
state creating it. Under the rule which obtained at com¬ 
mon law and the rule which obtains in the federal courts 
today, the action abated upon the dissolution of the cor¬ 
poration, since there is no statutory authority prolonging 
the life of the corporation, even for litigation purposes. 
Accordingly, the judgment entered on August 15, 1947, is 
a mere nullity. This Court should, therefore, remand the 
case to the District Court with instructions to vacate and 
set aside the judgment entered on August 15, 1947, and to 
grant appellant’s motion to abate the action. 

Respectfully submitted, 

James M. Earnest, 

1118 Woodward Building, 
Washington 5, D. C., 
Attorney for Appellant. 
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1 Filed Sept. 13, 1945 

In the District Court of the United States 
for the District of Columbia. 

Civil Action No. 30638. 

Max Fox, 2315 L Street, N. W., Washington, D. C., 

and 

Phoenix Indemnity Co., A corporation, 150S Ii Street, 
N. W., Washington, D. C., Plaintiffs , 

v. 

Keystone Mutual Casualty Co., A corporation, c/o Super¬ 
intendent of Insurance, District Building, Washington, 
D. C., Defendant. 

Complaint for Contribution Under Indemnity Insurance 

Policy 

1. The plaintiff, Max Fox, is a citizen of the United States 
and a resident of the District of Columbia, and brings this 
suit in his own right, as more fully hereinafter set forth. 
The plaintiff, Phoenix Indemnity Company, is a corporation 
engaged in the business of indemnity insurance, and brings 
this suit in its own right, as more fully hereinafter set forth. 
The defendant, Keystone Mutual Casualty Company, is a 
corporation engaged in the business of indemnity insurance 
in the District of Columbia. The amount in controversy 
exceeds the sum of $3,000. 

2. On or about October 7,1944, on Georgia Avenue, N. W., 
at a point opposite 6516 Georgia Avenue, N. W., in the Dis¬ 
trict of Columbia, a truck owned by the plaintiff, Max Fox, 
and operated by one Leroy E. Henderson, an employee of 
said Max Fox, was negligently and recklessly driven against 

one Axel Schoyen, who was then standing on a street- 

2 car loading platform, causing severe fractures of 
both legs and pelvis and was otherwise gravely in¬ 
jured, and was prevented from following his employment, 
and suffered permanent injuries. 

3. Said Axel Schoyen instituted suit in this Court, Civil 
Action No. 26588, against the plaintiff, Max Fox, and the 
said Leroy E. Henderson, in the sum of $50,000., for dam¬ 
ages resulting from said injuries. 
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4. On the day and date aforesaid the plaintiff, Max Fox, 
carried an indemnity insurance policy with the plaintiff, 
Phoenix Indemnity Company, whereby said company in¬ 
demnified the plaintiff, Max Fox, in the sum of $5,000. for 
damages as a result of such injuries to any one person in 
connection with the operation of an automobile. 

5. On the day and date aforesaid the said Leroy E. Hen¬ 
derson carried an indemnity insurance policy, No. A-66619, 
with the defendant, whereby said company indemnified the 
said Leroy E. Henderson in the sum of $5,000. for damages 
as a result of such injuries to any one person in connection 
with the operation of an automobile. Said policy insured 
the said Leroy E. Henderson individually, and this policy 
was written to enable the said Leroy E. Henderson to com¬ 
ply with the Financial Responsibility Act, inasmuch as 
there had previously been a judgment obtained against him, 
arising out of an automobile collision, which was not satis¬ 
fied. The plaintiffs therefore aver that it was the primary 
liability of the defendant to defend said cause of action and 
to pay any judgment or settlement to the extent of the face 
amount of its policy, to-wit, $5,000. 

0. The plaintiff notified the defendant of its liability un¬ 
der the aforesaid policy and requested the defendant to de¬ 
fend said case, but the defendant refused to defend said 
Leroy E. Henderson, its insured, stating that its policy did 
not provide primary coverage and that under the circum¬ 
stances it was “not interested in the action which has been 
brought by Axel Schoyen either as to defense or ver- 
3 diet unless and until the full amount of the insurance 
provided by the Phoenix Indemnity Company for 
their insured, Max Fox, had been exhausted.” Whereupon, 
the plaintiff, Phoenix Indemnity Company, undertook to 
defend actively the said case. 

7. When the above-mentioned action came on for pre¬ 
trial in this Court, it was disclosed that the plaintiff therein 
had actually expended up to that time approximately $3,000. 
in hospital and medical expenses, and that the attorney for 
the plaintiff in that action would not theretofore discuss any 
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settlement for a sum less than $15,000. After several pre¬ 
trial conferences, said action was finally settled for the sum 
of $7,500. Accordingly, on May 21, 1945, a jury was em¬ 
paneled and returned a verdict of $7,500. against Max Fox 
and Leroy E. Henderson, and judgment was entered there¬ 
on. Of the aforesaid judgment the plaintiff in this action, 
Phoenix Indemnity Company, paid the sum of $4,000., and 
the plaintiff in this action, Max Fox, paid the sum of 
$3,500., and the above-mentioned judgment was, on June G, 
1945, entered “paid and satisfied.’* 

8. The defendant was advised of said proposed settle¬ 
ment, but refused to participate therein or contribute any 
part thereof. 

9. Demand has been made on the defendant to pay to the 
plaintiffs the sum of $5,000., being the amount for which the 
defendant is liable to the plaintiffs in this action under its 
aforesaid policy, but the defendant refused and still re¬ 
fuses to pay any part of said sum. 

Wherefore, plaintiffs demand judgment against the de¬ 
fendant in the sum of Five Thousand Dollars ($5,000.00) 
and costs, plus reasonable attorney’s fees, or, in the alterna¬ 
tive, plaintiffs demand judgment against the defendant in 
the sum of Three Thousand Seven Hundred Fifty Dollars 
($3,750.00), being one-lialf of the aforesaid settle- 
4 ment, as contribution, plus reasonable attorney’s fees 
and costs. 

P. Michael Cook, 

Attorney for Plaintiff , 

Max Fox, 

815 Fifteenth Street, N. W., 
Washington 5, D. C. 

Whiteford, Hart, Carmody & Wilson 

By John J. Carmody, 

Attorney for Plaintiff , 

Phoenix Indemnity Company, 
815 Fifteenth Street, N. W., 
Washington 5, D. C. 

• •••**•••* 
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Filed Feb 25 1946 

Answer to Complaint 


1st defense: 

The Complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted. 

2nd defense: 

Defendant admits the jurisdiction of the Court; that in¬ 
dividual plaintiff is a resident of the District of Columbia; 
that the corporate defendant is a non-resident corporation 
engaged in a general casualty insurance business in the 
District of Columbia; that at or about the place and time 
mentioned in the Complaint an accident occurred in which 
one Axel Schoyen claimed to have sustained injury, loss 
and damage. Each and every other allegation set forth in 
the Complaint is separately and severally denied and aver¬ 
ments therein not expressly admitted by and in this Answer 
are denied. 

3d defense: 

Defendant has no liability herein by virtue of any policy 
of insurance issued upon one Leroy Henderson. 

Paul J. Sedgwick, 

Attorney for Defendant , 

Barr Building; Di. 9106. 

8 Memorandum 

June 19 1947 

Heard—briefs due from plffs 7/3/47—Under advisement 

Curran, J. 
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9 Filed Jul 28 1947 

Motion to Abate Action 

Comes now Keystone Mutual Casualty Company, a dis¬ 
solved corporation, by Albert F. Beasley, Receiver, and 
moves the Court to enter an order herein abating this ac¬ 
tion, and for grounds therefor shows: 

1. That on June 26, 1947, an order and final decree was 
entered in the case of Commonwealth of Pennsylvania, ex 
rel. T. McKenn Shibsey, Attorney General, vs. Keystone 
Mutual Casualty Company, in the Court of Common Pleas 
of Dauphin County, Commonwealth Docket No. 129, Term 
1947, wherein it was found that the said Keystone Mutual 
Casualty Company was insolvent and that its further trans¬ 
action of business would be hazardous to its policyholders 
or its creditors or the public; and it was ordered and ad¬ 
judged that the business of defendant be closed, and the 
Insurance Commissioner of the Commonwealth of Pennsyl¬ 
vania was directed to take possession' of the property of 
said defendant in accordance with the provisions of the Act 
of the General Assembly of the Commonwealth of Pennsyl¬ 
vania approved May 17, 1921, P.L. 789, Art. V, Sec. 506; 
and that said defendant be dissolved, its charter vacated, 
and its corporate existence ended and its business and af¬ 
fairs liquidated by and under the direction of the Insurance 
Commissioner of the Commonwealth of Pennsylvania; all 

as more particularly shown in Exhibit 1 filed in 

10 Civil Action No. 2839-47 in this Court by the said 
Insurance Commissioner for an ancillary receiver¬ 
ship in the District of Columbia. 

2. That on July 11, 1947, an order was entered in the 
aforesaid Civil Action No. 2839-47 in this Court, appointing 
Albert F. Beasley as Receiver of all of the properties, as¬ 
sets, and effects of the defendant which are situate within 
the District of Columbia; and that the said Albert F. Beas¬ 
ley has duly qualified by giving the required undertaking 
and is now the duly qualified and acting Receiver of said 
defendant in the District of Columbia. 
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3. That inasmuch as the corporate defendant has been 
dissolved under the laws of the Commonwealth of Penn¬ 
sylvania, this action is abated. 

Gardiner, Earnest & Gardiner 

By James M. Earnest 

1118 Woodward Building, 
Washington 5, D. C. 

Attorney for Albert F. Beas¬ 
ley, Receiver. 

Notice 

To: P. Michael Cook, Esq. 

815 Fifteenth St. N. W. 

Washington 5, D. C. 
and 

John J. Carmody, Esq., 

815 Fifteenth St., N. W., 

Washington 5, D. C. 

Please take notice that the Memorandum of Points and 
Authorities in support of the foregoing motion will be filed 
on the 25th day of July, 1947. The rules of the above- 
entitled Court require that, if you oppose the granting of 
this motion, you shall, within eight days or within such fur¬ 
ther time as the Court may allow or the parties agree upon, 
file in reply a memorandum of points and authorities in 
opposition thereto and serve a copy thereof upon the under- 


signed. 

t 

* * ♦ 

James M. Earnest 

* * # # # 

• • 
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June 30 1947 

Memorandum 



Memorandum brief for plaintiffs, filed. 
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12 Filed Aug 15 1947 

Findings of Fact and Conclusions of Law 

This cause came on for trial and the Court, after consid¬ 
ering the pleadings, exhibits and testimony, makes the fol¬ 
lowing findings of fact: 

1. The plaintiff. Max Fox, brings this suit in his own 
right and the plaintiff, Phoenix Indemnity Company, is a 
corporation engaged in the business of indemnity insurance 
in the District of Columbia and brings this suit in its own 
right. 

2. The defendant, Keystone Mutual Casualty Company, 
is a corporation engaged in the business of indemnity insur¬ 
ance in the District of Columbia. 

3. On October 7, 1944, an automobile truck owned by the 
plaintiff, Max Fox, and operated by one Leroy E. Hender¬ 
son, an employee of said Max Fox, was negligently driven 
onto a streetcar loading platform, striking one Axel 
Schoyen, then standing thereon causing injuries and losses 
to said Schoyen. Said Axel Schoyen instituted suit in this 
Court, Civil Action No. 26588, against the plaintiff, Max 
Fox, and the said Leroy E. Henderson, in the sum of 
$50,000.00. 

4. On said date, October 7, 1944, the plaintiff, Max Fox 

was insured under an indemnity insurance policy on 

13 his said automobile truck then and there driven by 
Leroy E. Henderson, issued by the plaintiff, Phoenix 

Indemnity Company, with a policy limit of $5,000.00, for in¬ 
juries to any one person and said policy was in effect on 
said date. 

5. On said date, October 7, 1944, the said Leroy E. Hen¬ 
derson was individually insured under an indemnity insur¬ 
ance policy issued by the defendant, with a policy limit of 
$5,000.00, for injuries to any one person and said policy was 
in effect on said date. This policy was obtained by and 
issued to said Leroy E. Henderson by the defendant in or- 
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der to enable Henderson to comply with the Financial Re¬ 
sponsibility Act, (Sec. 40—£04 D. C. Code, 1940) inasmuch 
as there had previously been a judgment obtained against • 
Henderson, arising out of an automobile collision, which 
judgment had not been satisfied. 

6. The said Leroy E. Henderson was personally served 
in the Schoyen action. Said Henderson consulted with the 
plaintiffs with reference to defending the Schoyen action. 
The plaintiff, Phoenix Indemnity Company, before the time 
within which the said Leroy E. Henderson was required to 
answer, notified the defendant in writing, of its primary 
liability as the insurer of said Henderson, and requested 
the defendant to employ counsel and defend its insured, the 
said Henderson. In reply thereto, the defendant, in a let¬ 
ter to counsel for the plaintiffs, denied primary coverage 
and stated that it was “not interested in the action which 
has been brought by Axel Schoyen either as to defense or 
verdict unless and until the full amount of the insurance 
provided by the Phoenix Indemnity Company for their in¬ 
sured, Max Fox, has been exhausted. ” Counsel for the 
plaintiff, Phoenix Indemnity Company, at the request of 
the said Henderson, undertook to actively defend the said 
Henderson as well as its insured, the plaintiff, Max Fox. 
Counsel for the plaintiff, Phoenix Indemnity Company, 
thereafter notified the defendant under its policy with Hen¬ 
derson to defend the case and upon its failure to do 

14 so, it would be held liable for any amount which 
might have to be paid, and for the costs of the suit, 
including attorney’s fees. 

7. In the usual course, the Schoyen case came on for pre¬ 
trial. The defendant was advised of said pre-trial, but re¬ 
fused to participate therein. At the pre-trial conference, a 
proposed settlement was discussed and the defendant ad¬ 
vised thereof. Thereafter, counsel for all parties in the 
Schoyen action agreed on a settlement in the amount of 
$7,500.00. The defendant was advised of the proposed set¬ 
tlement, but refused to participate therein or pay any part 
of the proposed settlement. 
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S. On May 21,1945, a jury was empaneled and returned 
a verdict of $7,500.00 against Max Fox and Leroy E. Hen¬ 
derson, and judgment was entered thereon. The plaintiff, 
Phoenix Indemnity Company, paid the sum of $4,000.00, and 
the plaintiff, Max Fox, paid the sum of $3,500.00, and the 
said judgment was paid and satisfied. 

9. Under the terms of its policy, which was offered in 
evidence, the defendant agreed at its own cost and expense 
to defend any action brought against its insured, Leroy E. 
Henderson. 

Based upon the foregoing findings of fact, the Court 
makes Conclusions of Law: 

CONCLUSIONS OF LAW 

1. That the said Leroy E. Henderson, being the tort 
feasor who actually caused the damages, was and is primar¬ 
ily liable and his insurer, the defendant, is also primarily 
liable and should indemnify plaintiffs up to and including 
the policy limit of $5,000.00. The plaintiff, Max Fox, being 
responsible only under the doctrine of respondeat superior, 
was secondarily liable, as was his insurer, the plaintiff, 
Phoenix Indemnity Company. 

2. That plaintiffs are entitled to recover from said defen¬ 
dant the full sum of $5,000.00, and to have judgment for 
said amount besides costs. 

Edward M. Curran, 

Justice. 

15 Filed Aug 15 1947 

Judgment 

Upon consideration of the pleadings, exhibits and testi¬ 
mony, and after argument by counsel for the respective par¬ 
ties, it is, by the Court, this 15th day of Aug, 1947. 

Adjudged, Ordered, and Decreed, as follows: 

1. That plaintiffs be, and they hereby are, awarded a 
judgment against the defendant in the sum of $5,000.00, plus 
costs, and plaintiffs shall have execution thereof. 
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2. The Clerk of the Court is directed to enter said judg¬ 
ment. 


Edward M. Curran, 
Justice. 


Memorandum 

October 30 1947 

Plaintiffs’ memorandum of points and authorities in op¬ 
position to motion to abate, filed. 

• •••*#•••• 

16 Filed Nov 13 1947 

Order 

Upon consideration of the motion of the Receiver of the 
defendant corporation to vacate and set aside the judgment 
entered herein and to abate this action, and after argument 
by counsel, and upon consideration thereof, it is by the 
Court this 13th day of November, 1947. 

Ordered, that the motion to abate be and the same is here¬ 
by overruled. 

Edward M. Curran, 

J ustice 

Seen: 

James M. Earnest 
Attorney for the Receiver. 

*•*#**•#•# 

17 Filed Dec 22 1947 

Amended Order 

This cause coming on to be further heard upon the oral 
motion of plaintiffs to amend the order entered herein on 
November 6,1947; and it appearing to the Court that coun¬ 
sel for Albert F. Beasley, Receiver of the above named de¬ 
fendant, has noted on this order ‘‘No Objection to Form”; 
wherefore, upon consideration thereof, it is by the Court 
this 22nd day of December 1947 
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Adjudged and Ordered tliat the aforesaid order entered 
herein on November 6, 1947, be and the same hereby is 
amended to read as follows: 

“This cause coming on to be heard upon the motion of 
Albert F. Beasley, Receiver of Keystone Mutual Casualty 
Company, a corporation, to abate this action; and also upon 
the oral motion of Albert F. Beasley, Receiver as aforesaid, 
to vacate and set aside the judgment entered herein against 
the said Keystone Mutual Casualty Company on August 15, 
1947, which motion, counsel for both parties agreed might 
be heard and decided by the Court in like manner as if made 
by written motion; and after argument by counsel for plain¬ 
tiffs and counsel for the Receiver, in open Court on both of 
said motions, it is by the Court this 22nd day of December 
1947 

18 Adjudged and Ordered that the motion of Albert F. 
Beasley, Receiver as aforesaid, to vacate and set 

aside the judgment entered herein against the said Keystone 
Mutual Casualty Company, a corporation, on August 15, 
1947, be and the same is hereby overruled; and it is further 
Adjudged and Ordered that the motion of Albert F. Beas¬ 
ley, Receiver as aforesaid, to abate this action be, and the 
same is hereby overruled.” 

Edward M. Curran, 

Justice. 

No objection as to form 
James M. Earnest 
Attorney for Albert 
F. Beasley, Receiver. 

#•••*•*##* 

19 Filed Mar 4 1948 

Stipulation 

It is hereby stipulated by and between counsel represent¬ 
ing plaintiffs and Albert F. Beasley, Receiver, Keystone 
Mutual Casualty Company, defendant, as follows: 

The Receiver filed a motion to abate this action on or 
about July 28,1947, which motion, by reason of various con- 


linuances, was not heard until November 5, 1947. At the 
argument of said motion on that date, counsel for the Re¬ 
ceiver stated that until he picked up the file in the case that 
morning he was not aware of the fact that the Court, not¬ 
withstanding the filing of the motion to abate the action, had 
actually signed Findings of Fact and Conclusions of Law in 
the case, and asked leave of Court to move orally to vacate 
and set aside the judgment entered herein on August 15, 
1947. The Court granted such leave, and counsel for all par¬ 
ties agreed that the motion might be heard and decided by 
the Court as if made in writing. On November 6,1947, the 
Court entered an order herein referring to both the written 
and oral motions but only overruling the motion to abate, 
and on December 22,1947, entered an amended order herein 
overruling both of the aforesaid motions. 

20 James M. Earnest 

1118 Woodward Bldg., Washington, D. C. 

Attorney for Albert F. Beasley, Receiver, 

Keystone Mutual Casualty Co. 

P. Michael Cook 

815 15th St., N. W., Washington, D. C. 

Attorney for Max Fox 

John J. Carmody 

815 15th St., N. W., Washington, D. C. 

Attorney for Phoenix Indemnity Co. 
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21 Filed Jul 111947 

In the District Court of the United States 
For the District of Columbia 

No. 2839-’47 

James F. Malone, Jr., Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania, as such, Liquidator of 
Keystone Mutual Casualty Company, a Corporation, 
Dissolved, North Office Building, Harrisburg, Pennsyl¬ 
vania, Plaintiff 

vs. 

Keystone Mutual Casualty Company, a Corporation, Dis¬ 
solved, 1129 Twentieth Street, N. W., Washington, 
D. C., Defendant 


26 Filed Jul 11 1947 

Plaintiff’s Exhibit No. 1 Attached to Complaint in Above 

Case. 

In the Court of Common Pleas of Dauphin County 
Commonwealth Docket No. 129 

Term, 1947 

Commonwealth of Pennsylvania 
Ex rel. T. McKeen Chidsey, Attorney General 

v. 

Keystone Mutual Casualty Company 

Order and Final Decree 

And Now, June 26,1947 it appearing to the court that the 
Attorney General of the Comonwealth of Pennsylvania, at 
the relation of the Insurance Commissioner of the Common¬ 
wealth, has filed herein a Suggestion dated June 25, 1947, 
praying for a Rule upon the Keystone Mutual Casualty 
Company, its agents, officers and employees, enjoining and 
restraining them from transacting any of the business of 
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said company or disposing of any of its property, and en¬ 
joining and restraining all persons from instituting or pros¬ 
ecuting any actions at law or in equity against Keystone 
Mutual Casualty Company, and directing Keystone Mutual 
Casualty Company to show cause why its business should 
not be closed and the Insurance Commissioner of the Com¬ 
monwealth of Pennsylvania should not take possession of 
its property and conduct its business, and after full hearing 
by said court to order that said Keystone Mutual Casualty 
Company be dissolved, its charter vacated and its corpor¬ 
ate existence ended, and its business and affairs liquidated 
by and under the direction of the Insurance Commissioner 
and for such other relief as the nature of the case and the 
interest of its policyholders, creditors and the public may 
require; and it further appearing that prior to the issuance 
of the said Rule the said Keystone Mutual Casualty Com¬ 
pany, appeared by its attorney, waived the issuance of the 
Rule, accepted service of the same, and consented to posses¬ 
sion of the company by the Insurance Commissioner; and 
it further appearing that said Keystone Mutual Casualty 
Company is insolvent and in such condition that its further 
transaction of business would be hazardous to its policy¬ 
holders or its creditors or to the public, there is hereby en¬ 
tered the following: 

27 FINAL DECREE „ 

And Now, June 26,1947, it is Ordered, Adjudged and De¬ 
creed that the business of said Keystone Mutual Casualty 
Company be closed and the Insurance Commissioner of the 
Commonwealth of Pennsylvania be, and he hereby is, di¬ 
rected to take possession of the property of Keystone Mu¬ 
tual Casualty Company in accordance with the provisions 
of the Act of the General Assembly of May 17, 1921, (P. L. 
789); that the said Keystone Mutual Casualty Company be 
hereby dissolved, its charter vacated and its corporate exis¬ 
tence ended, and its business and affairs liquidated by and 
under the direction of the said Insurance Commissioner of 
the Commonwealth of Pennsylvania. 
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It is hereby further ordered that Keystone Mutual Cas¬ 
ualty Company, its officers, agents and employes be enjoined 
and restrained from transacting any of the business of said 
company or disposing of any of its property, and that all 
persons are hereby enjoined and restrained from instituting 
or from prosecuting any action at law or in equity against 
Keystone Mutual Casualty Company. 

It is hereby further ordered that all persons having claims 
against Keystone Mutual Casualty Company shall file proof 
thereof with the Insurance Commissioner of the Common¬ 
wealth of Pennsylvania not later than June 25,1943, or they 
shall thereafter be barred as claimants against any assets 
in the hands of said Insurance Commissioner, who is hereby 
ordered to give reasonable notice to all known persons hav¬ 
ing claims against said company. 

It is hereby further ordered that this Final Decree shall 
take effect upon its entry in the office of the Prothonotary 
of this court. 

Wm. M. Hargest, 

Pres. Judge. 


28 Commonwealth of Pennsylvania, 

County of Dauphin, ss. 

I, Leo R. Poorman, Prothonotary of the Court of Common 
Pleas in and for said county, do hereby certify that the fore¬ 
going is a full, true and correct copy of the order and final 
decree the case therein stated, wherein Commonwealth of 
Penna ex rel. T. McKeen Chidsey, Atty Gen’l Plaintiff, and 
Keystone Mutual Casualty Co. Defendant, so full and en¬ 
tire as the same remains of record before the said Court, at 
No. 129 of Comth Dkt Term. A. D. 1947. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of said Court, this 26th day of June, A. D. 
1947. 

Leo R. Poorman, 

Prothonotary. 
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I, Wm. M. Hargest, President Judge of the Twelfth Judi¬ 
cial District, composed of the Courts of Dauphin County, 
Pennsylvania, do certify that Leo R. Poorman by whom the 
annexed record, certificate and attestation were made and 
given, and who, in his own proper handwriting, thereunto 
subscribed his name and affixed the seal of the Court of 
Common Pleas of said County, was at the time of so doing 
and now is Prothonotary in and for said County of Dauphin 
in the Commonwealth of Pennsylvania, duly commissioned 
and qualified; to all of whose acts, as such, full faith and 
credit are and ought to be given, as well in Courts of Judica¬ 
ture as elsewhere, and that the said record, certificate and 
attestation are in due form of law and made by the proper 
officer. 

Wm. M. Hargest, 
President Judge. 

Commonwealth of Pennsylvania, 

County of Dauphin, ss . 

I, Leo R. Poorman, Prothonotary of the Court of Common 
Pleas in and for said County, do certify that the Honorable 
Wm. M. Hargest by whom the foregoing attestation was 
made, and who has thereunto subscribed his name, was at 
the time of making thereof and still is President Judge of 
the Court of Common Pleas, Orphans’ Court and Court of 
Quarter Sessions of the Peace in and for said County, duly 
commissioned and qualified; to all whose acts, as such full 
faith and credit are and ought to be given, as well in Courts 
of Judicature as elsewhere. 

In Testimony Whereof, I have hereunto set my hand and 
affixed the seal of said Court, this 26th day of June, A. D. 
1947. 

Leo R. Poorman, 

Prothonotary. 

<#••••••••# 
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29 Filed Jul 14 1947 

Civil Action No. 2839-47 

Order Appointing Receiver 

This cause coming on to be heard ex parte on plaintiff’s 
Motion for Appointment of an Ancillary Receiver for Key¬ 
stone Mutual Casualty Company; it appearing to the Court 
from the consideration of the verified Complaint and the 
Exhibit attached thereto, that it is necessary, for the pres¬ 
ervation of the property of Keystone Mutual Casualty Com¬ 
pany and the protection of all creditors of the company, that 
a Receiver be appointed; wherefore, upon consideration 
thereof, it is by the Court this 11th day of July 1947, 
Adjudged and Ordered that Albert F. Beasley, Esq. be 
and hereby is appointed Receiver of Keystone Mutual Cas¬ 
ualty Company, a corporation dissolved, and of all of the 
properties, assets and effects of Keystone Mutual Casualty 
Company, which are situate within the District of Columbia, 
to care for and preserve the same until further order of this 
Court; and it is further 

Adjudged and Ordered that said Keystone Mutual Cas¬ 
ualty Company, a corporation dissolved, and any persons 
acting under its direction, shall, upon presentation of a cer¬ 
tified copy of this order, deliver to the Receiver, any and 
all properties of the defendant of whatever kind and 

30 description, in their possession or under their con¬ 
trol; and that all persons are enjoined from in any 

way disturbing the possessions of the Receiver and from 
prosecuting any actions or suits which affect the property of 
said defendant; and it is further 
Adjudged and Ordered that the Receiver forthwith file 
with the Clerk of this Court a bond in the sum of $3000 
with sufficient security to be approved by this Court, condi¬ 
tioned that he will well and truly perform the duties of his 
office and duly account for all monies and properties which 
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may come into his hands and abide by and perform all things 
which he shall be directed to do. 

David A. Pine, 

Justice. 

I consent 

Lloyd B. Harbison 

Attorney for Supt. of Insurance 


Memorandum 

July 14 1947 

Bond ($3,000) of Receiver & Eagle Indemnity Company 
approved and filed. 

• ••••••••• 

31 Filed Dec 22 1947 

Civil Action No. 2839-47 

Order Authorizing Receiver to Appeal in Civil Action 30638 

This cause coming on to be heard upon the Petition for 
Instructions of Albert F. Beasley, Receiver, filed herein on 
November 16, 1947; and oral argument of counsel for the 
Receiver; wherefore, upon consideration thereof, it is by the 
Court this 22nd day of December 1947. 

Adjudged and Ordered that Albert F. Beasley, Receiver, 
be and he hereby is authorized to appeal to the United States 
Court of Appeals for the District of Columbia from the 
action of the Court in the case of Max Fox and Phoenix In¬ 
demnity Company, Plaintiffs, v. Keystone Mutual Casualty 
Company, a corporation, Defendant, Civil Action No. 30638 
in this Court, in entering judgment against said defendant 
on August 15,1947, in said Civil Action No. 30638, without 
ruling on the Receiver’s motion theretofore filed on July 
28,1947, to abate said action, in denying the Receiver’s mo¬ 
tion to abate said action and in refusing to vacate and set 
aside said judgment entered on August 15,1947 in said Civil 
Action No. 30638. 

David A. Pine, 

Justice. 
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IN THE 


United States Cout of Appeals 

District op Columbia. 


No. 9795. 


ALBERT A. BEASLEY, Receiver, Keystone Mutual 
Casualty Company, a corporation, Appellant, 

,v. 

MAX FOX AND PHOENIX INDEMNITY COMPANY, 

a corporation, Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOB APPELLEES. 


PRELIMINARY STATEMENT. 

Appellants Statement of the Case is fair, and no coun¬ 
ter-statement is necessary. This Courts attention, how¬ 
ever, is respectfully invited to the fact that the complaint 
in the lower court was filed on September 13, 1945 (J. A- 
2). The case was tried and concluded in the lower court 
on June 19,1947 (J. A. 5). Briefs were due and were filed 
on July 3, 1947. Although not shown in the record, coun¬ 
sel were advised informally of the Courts ruling in favor 
of the plaintiffs on July 8, 1947, and requested to sub- 
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mit Findings of Fact and Conclusions of Law. These were 
duly presented to the lower court, and on August 15, 1947, 
said Findings of Fact were signed by the Trial Justice and 
judgment entered in favor of the plaintiffs in the sum of 
$5,000.00. 

The first notice plaintiffs had of the appointment of a 
Receiver for the defendant company was the filing on 
July 28, 1947, of the motion by the ancillary Receiver, ap¬ 
pellant herein, to abate the action. The appellant, as such 
Receiver, did not intervene and was not a party to any of 
the proceedings in the lower court. 

ARGUMENT. 

Appellant in his brief sets out four Statements of Points 
upon which he relies on this appeal, but his argument is 
limited to two questions. These will be answered in the 
order in which they are presented by the appellant. 

I. The Action Was Not Abated by the Appointment of a 

Receiver. 

Appellant commences his argument on this point by mak¬ 
ing the bald statement that the defendant corporation was 
legally dissolved on June 26, 1947, the date on which a 
Receiver was appointed in Pennsylvania to liquidate the 
affairs of the defendant. Therefore, he argues, the corpo¬ 
ration having been legally dissolved, the action pending in 
the lower court abated and the judgment entered on August 
15, 1947, was null and void. Appellant’s argument seems 
to be predicated entirely upon the language in the decree 
of the Pennsylvania court appointing the Receiver, in 
which it is stated that “the said Keystone Mutual Casualty 
Company be hereby dissolved.” (J. A. 15) However, the 
Act of the General Assembly of the Commonwealth of 
Pennsylvania of May 17, 1941, P. L. 789, Article V, Sec. 
506 (see page 7 of Appellant’s Brief), which is found in 
Purdon’s Pennsylvania Statutes, Title 40, Sec. 206, under 



3 


which this Receiver was appointed, does not state that the 
corporation shall be dissolved- It merely provides that the 
liquidation of snch insolvent insurance company shall be 
made under the direction of the Insurance Commissioner. 

Section 205 of Title 40, supra, provides that after hearing 
on a Rule to Show Cause, the Court shall either deny the 
application or “direct the Insurance Commissioner forth¬ 
with to take possession of the property and conduct the 
business of such company;” (emphasis supplied). Sec¬ 
tion 209 provides, “For the purpose of conducting the 
business or liquidating the affairs of such company * * * 
the Insurance Commissioner shall have power to appoint” 
deputy commissioners to manage the business, etc. (em¬ 
phasis supplied). Under Section 210 of the same title, 
the Insurance Commissioner when he has converted all the 
assets into money shall file an account with the Court and, 
upon confirmation, distribute the money as shown by said 
account to claimants, creditors and stockholders. 

Thus, it will be seen from a reading of the Pennsylvania 
Statutes that an insolvent insurance corporation, upon the 
appointment of a Receiver, is not dissolved for all pur¬ 
poses so as to wipe out actions then pending or void judg¬ 
ments rendered against said insurance company. The whole 
theory of the law is to place the affairs of an insolvent in¬ 
surance company in the hands of the Insurance Commis¬ 
sioner, as Receiver, to conduct the business of the corpora¬ 
tion, collect the assets, pay claims, and otherwise liquidate 
its affairs in an orderly fashion. Under the above statutes, 
the Insurance Commissioner has full power to compromise 
claims, both by and against the company, and needs no 
court order to enable him to do so. Commonwealth v. 
Jefferson Ins. Co., 2 D. & C. (Penna.) 186 (1922). 

Appellant seems to rely on the theory that when a cor¬ 
poration is dissolved it ceased to exist for all purposes. 
However, we know of no state at the present time which 
does not have a savings clause and provide for the orderly 
winding up of the affairs of an insolvent corporation. Ap- 


4 


pellant has cited no case, nor do we believe one such can 
be found, which holds that upon the appointment of a 
Receiver of a corporation, all actions or causes of action 
against it immediately abate and the claim upon which such 
action is founded, or the judgment entered in such action, 
is null and void. On the contrary, the rule is aptly stated 
in 45 Am. Jur., Sec. 136, p. 115: 

“The general rule is that the appointment of a re¬ 
ceiver does not terminate the charter or work a dis¬ 
solution of the corporation, even though the receiver¬ 
ship is a permanent one. In other words, the corpora¬ 
tion continues to exist as a legal entity, clothed with 
its franchises. The rule applies to the appointment 
of a receiver to take and distribute among the creditors 
and stockholders all the property of a corporation, al¬ 
though such a receivership is, with sufficient accuracy, 
called 1 a virtual dissolution of the corporation’.” 

This has been the law in this jurisdiction from the 
earliest times. Thus, in The United States Electric Light¬ 
ing Co. v. Leiter, et al., 8 Mackey (1887) 575, it was held 
that a corporation, like a natural person, may become in¬ 
solvent, but this misfortune does not, of itself, accomplish 
the death of either. A final dissolution can only take place 
by a surrender by the shareholders, or through a forfei¬ 
ture by the State in a suit for that purpose; and there are 
two modes of proceeding judicially to ascertain and enforce 
the forfeiture of a charter; the one by scire facias, the 
other by quo warranto. 

This Court had before it a case which was defended on 
the ground that a Delaware corporation, doing business 
in the District of Columbia, had been dissolved and, there¬ 
fore, could not be sued in an action for damages for per¬ 
sonal injuries, but it was there held: 

“The action was correctly brought against the com¬ 
pany in its corporate name, even assuming that it had 
been lawfully dissolved. Corporation Laws of Dela¬ 
ware, article 1, sections 40 to 43 (Rev. Code, Secs. 
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1954-1957); D. C. Code, Sec. 785 /’ Lyman v. Knicker¬ 
bocker Theatre Co. of Washington, D. C., 55 App. D. C. 
323, 5 Fed. (2d) 538. 

Again, in Bloedorn v. Washington Times Co., 67 App. 
D. C. 91, 89 Fed. (2d) 835, this Court held that “under the 
laws of the state of New York mere dissolution of a corpo¬ 
ration does not absolutely destroy its existence, but that it 
continues its corporate character for the liquidation of its 
assets and the payment of its -debts, and it may be sued in 
its corporate name. ,, 

Section 785 of the D. C. Code, referred to in Lyman v. 
Knickerbocker Theatre Co., supra, is now Title 29, Sec. 
718 of the District of Columbia Code, 1940. This provision, 
together with Sec. 705 and Sec. 716 of this Title, illustrates 
the trend of the statutes in the various states relating to 
insolvent corporations. In Sec. 705, it provides that if it 
appears to the Court that a corporation is insolvent, “a 
decree shall be entered dissolving the corporation and ap¬ 
pointing one or more receivers/ * Sec. 716 specifically pro¬ 
vides that no action pending against any corporation shall 
abate by the dissolution of a corporation, but all such ac¬ 
tions may be prosecuted to final judgment in its corporate 
name; and Sec. 718 states that any such dissolved corpora¬ 
tion may be sued by its corporate name. The cases cited 
by appellant are not in point. In the case of Oklahoma 
Natural Gas Co. v. State of Oklahoma, 273 U. S. 257, 71 L. 
ed 634, 47 S. Ct. 391, an Oklahoma corporation was dis¬ 
solved shortly before the term of its charter expired, and a 
Delaware corporation of the same name took over its assets 
and liabilities. The case arose on a motion to substitute 
the new corporation as party appellant. The point now 
before this Court was not in issue. It will be noted, how¬ 
ever, that the Court concluded its opinion: 

“We are not advised as to whether at the time of 
the dissolution of the corporation by time, liquidating 
trustees of the old company were appointed under the 
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statute. If they were, then they should appear in this 
proceeding.’ ’ 

The case of Pe'udleton v. Russell, 144 U. S. 640, 36 L. 
ed. 574, decided in 1892, makes no reference to the New 
York Statutes and was probably before the enactment of 
the present statute, which contains a savings clause. The 
case was decided solely on the ground that the Receiver 
was not, but should have been, a party to the suit. 

The case of Chicago Title & Trust Company v. Forty-one 
Thirty-six W. Corporation, 302 U. S. 120, 82 L. ed. 147, 
merely held that a corporation, having been dissolved, could 
not thereafter be reorganized under Sec. 77 B of the Bank¬ 
ruptcy Act. The Court pointed out that under the Illinois 
Statutes, the corporate existence is continued for the pur¬ 
pose of litigation instituted within two years after such 
dissolution. 

It will be noted that in the quotation by the appellant 
from the recent case of Morris v. Jones, 329 U. S. 544, 
91 L. ed. 488, 495, appears the language, “and the Illinois 
Supreme Court did not hold that the appointment of a 
Liquidator for Chicago Lloyds operated as an abatement 
of the suit.” (Emphasis supplied.) In that case the Su¬ 
preme Court went on to say: 

“There is no more reason for discharging a liquida¬ 
tor from the responsibility for defending pending ac¬ 
tions than there is for relieving a receiver of that 
task. Riehle v. Margolies, 279 U. S. 218, 73 L. ed. 
669, 49 S. Ct. 310, supra.” 

Nor is the case of Moss v. Kansas City Life Ins. Co., 96 
Fed (2d) 108 (C. C. A. 8), any more in point. In that case 
the Superintendent of Insurance was appointed under a 
decree Liquidator of the Continental Life Insurance Com¬ 
pany. One Moss, a policyholder of Continental, filed this 
suit against the Kansas City Life Insurance Company for 
a Receiver, an accounting and for reorganization of the 
Continental, alleging that the Superintendent of Insurance, 



7 


as such Liquidator, had transferred the assets and business 
of Continental to the Kansas City Company. The Court 
pointed out that for more than two years before this suit 
was filed the affairs of Continental had been in the hands of 
the Liquidator and held that, under the decree appointing 
him as such Liquidator, he was the only one who could 
maintain or defend suits against that company, and added: 

“Also, while the decree of dissolution had not be¬ 
come final so that the company was legally dead, yet 
that decree had the effect of placing the company in a 
condition of suspended animation * * 

A motion to quash service was sustained. 

In Marion Phosphate Co. v. Perry, 74 Fed. 425, Perry 
obtained a judgment in Florida against the Chatham In¬ 
vestment Co. He then brought a bill in equity against the 
Marion Phosphate Co., a Georgia corporation, in the same 
court, alleging that the Chatham Company had by various 
conveyances transferred to the Marion Company certain 
lands in Florida, which he sought to subject in that action 
to the lien of his judgment. The Court, however, pointed 
out that the Chatham Company was legally dissolved and 
had surrendered its charter six months before Perry ob¬ 
tained the judgment in Florida against the said Chatham 
Investment Co. 

It will be seen from the above that not a single case 
cited by appellant offers any basis for an inference to sup¬ 
port his argument that the appointment of a Receiver by 
the Pennsylvania Courts abated this action pending in the 
lower court. On the other hand, it seems to be the uni¬ 
versal rule that the dissolution of a corporation and the 
appointment of a Receiver will not abate pending actions. 

In Kaplan v. Joseph, 125 Fed. (2d) 602, a national bank 
was adjudged insolvent and a Receiver appointed. There 
the Court said: 

“It is also to be kept in mind that the instant suit 
was commenced while the bank was a going concern, 
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continued against it thereafter, and that the Receiver, 
of his own volition, intervened and became a party de¬ 
fendant. * * • It also has been settled that a suit in¬ 
stituted against a National Bank does not abate upon 
its suspension, but that the Court has jurisdiction 
to determine the rights of the claimant and that a 
judgment against the bank is binding upon the Re¬ 
ceiver. Connolly vs. First National Bank—Detroit, 6 
Cir., 86 F. (2d) 683, 686; Earle vs. Pennsylvania, 178 
U. S. 449, 454, 20 S. Ct. 915, 44 L. ed. 1146.” 

It will be noted that in the above case, as in the instant 
case, the suit was commenced while the defendant was a 
going concern, and that the Court not only held that the 
action did not abate, but that a judgment against the bank 
was binding upon the Receiver. 

Appellant may argue that the claim upon which the 
action was brought in this case in the lower court was not 
that of an ordinary creditor, whose claim would be passed 
upon by the Liquidator and either paid or rejected, but 
how else could it be determined whether or not there was a 
valid claim and the amount thereof against the defendant 
corporation, except by a judgment of a court of competent 
jurisdiction? 

This was exactly the question that was raised in Des Arc 
Oil Mill Co. v. McLeod, 216 S. W. (Ark.) 1040, where the 
Court said: 

“Although appellee’s demand was a debt, it was 
based upon a claim for unascertained and unliquidated 
damages, which must first be ascertained, and the suit 
for that purpose pending at the time of the dissolution, 
did not abate. * • * We think the purpose and effect of 
our statute changing the common law rule in regard 
to dissolved corporations was to prevent corporations 
generally from freeing themselves from liability for 
their debts by dissolving. The statute makes no at¬ 
tempt to prevent corporations from dissolving; indeed, 
it provides the method by which they may do so; but 
the purpose would be largely defeated, if it were given 



9 


a construction which rendered it impotent to prevent 
a corporation ridding itself of a debt in the manner 
here attempted.” (Emphasis supplied.) 

The case of Farmers and M. S. Bank v. Milium, 217 
N. W. (Minn.) 381, was another case in which a national 
bank became insolvent. There the Court said: 

“When the receiver came into existence, he took 
the bank cum onere. It had a lawsuit on its hands. 
The receiver is a proper party. He is not a necessary 
party. * * * The action does not abate by reason of the 
appointment of the receiver, nor will its prosecution be 
stayed or enjoined because thereof. 

“Generally the appointment of a receiver has no 
effect on pending suits.” (Emphasis supplied.) 

From the above there would seem to be little doubt that 
the action pending in the lower court by appellees against 
the Keystone Mutual Casualty Company did not abate upon 
the appointment of the Insurance Commissioner of Pennsyl¬ 
vania as Liquidator of that corporation. On the other 
hand, it was the plain duty of the appellant, as ancillary 
Receiver, to intervene and be substituted as party defend¬ 
ant in the place and stead of said corporation and to de¬ 
fend said action in the name of the insolvent company. See 
Pendleton v. Russell, supra; Oklahoma Natural Gas Co. v. 
State of Oklahoma, supra . As was said in Garrett v. 
Nespelem, etc., Co., 139 P. (2d) 273, in which it was held 
that a pending action did not abate: 

“And the mere appointment of a receiver of a liti¬ 
gant in a pending cause being no bar to the suit, which 
will not abate in consequence of such appointment, the 
corporation, * * * not being dissolved thereby, the re¬ 
ceiver is not a necessary party although he may be a 
proper party, * * *. In such cases it has been held 
that the receiver of a litigant has no status m the ac¬ 
tion until he has made himself a party by proper pro¬ 
ceedings .” (Emphasis supplied.) 
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n. The Laws of Pennsylvania Do Not Provide That 
Actions Against a Dissolved Corporation Abate or 
That a Judgment Against It Is Void. 

It is freely admitted that under Rule 17(b) of the Fed¬ 
eral Rules of Civil Procedure the capacity of a corporation 
to sue or be sued is determined by the laws under which 
it is organized. It is likewise admitted that even before 
the adoption of Rule 17(b) this was the law. However, as 
hereinbefore pointed out, Title 40 of Purdon’s Pennsyl¬ 
vania Statutes relating to insolvent insurance companies 
does not state that upon the appointment of the Insurance 
Commissioner as Liquidator, said corporation is dissolved 
for all purposes, nor is there anything in such statutes 
which even intimates that an action pending against the 
corporation at the time of the appointment of such Re¬ 
ceiver would abate or any judgment rendered against said 
corporation would be null and void. On the contrary, it 
provides for the orderly liquidation of the affairs of the 
corporation. 

The appellant, in support of his argument that under this 
statute a pending action abated, cites (p. 18) Common - 
wealth Ex Rel. v. Union Casualty Insurance Company , 287 
Pa. 6. The Court did not in that case, as stated by appel¬ 
lant, abate an action filed by a creditor. This was a suit 
which had been pending against the defendant corporation 
for a considerable length of time before the appointment 
of the Insurance Commissioner as Liquidator. The suit 
was never brought to trial. Upon his appointment as 
Receiver, the Insurance Commissioner filed a Rule to Show 
Cause why the suit should not abate, but the Court dis¬ 
charged the rule to abate, and upon motion of the plaintiff 
certified the entire record to the Court of Common Pleas, 
which appointed the Receiver. The plaintiff took no steps 
to substantiate his claim before the Receiver, and he re¬ 
jected it for various reasons not material here. The Court 
upheld the Receiver on exceptions to his final account. 
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In quoting from National Surety Company of New York 
v. Cobb, 66 Fed. (2d) 323, 325 (C. C. A. 5), the appellant, 
after the language of the Court, “ (a) That defendant cor¬ 
poration was dissolved by the decree;” neglected to add 
what the Court said immediately following, that is, “and 
(b) that the Insurance Commissioner of Pennsylvania took 
and holds title to the corporate property, not as an ordinary 
receiver, but as a quasi assignee of the corporation by force 
of statute, entitled of right to defend or sue in its stead in 
actions in other states (Emphasis supplied.) 

CONCLUSION. 

The action in the lower court was filed and the case was 
tried while the Keystone Mutual Casualty Company was 
a going concern. The appointment of the Insurance Com¬ 
missioner under the Pennsylvania Statutes, as Liquidator 
of such company upon its insolvency, did not abate the ac¬ 
tion, nor was the judgment rendered in the lower court 
void. On the contrary, it was the duty of the appellant, as 
ancillary Receiver, to appear and defend the action, and 
not having been made a party thereto, he now has no stand¬ 
ing in this Court to prosecute this appeal. The judgment 
of the lower court should be affirmed. 
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